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tion for the cutting of trees thereon in the construction of a telephone line, 
his remedy at law is adequate, and he is not entitled to injunction. 

Evidence — Privileges — Right of Jury to Draw Inference — From 
Refusal of Party to Waive Privilege. — Penn. R. R. Co. v. Durkee, Cir- 
cuit Court of Appeals (July 24TH, 1906). — Held, that in an action for dam- 
ages for injuries to the person, the trial judge properly refused to charge 
the jury that they might infer from the plaintiff's refusal to waive her privi- 
lege, and allow her physician to testify as to her condition, that such testi- 
mony would have been unfavorable to her, or in fact to make any inference 
at all. 

Evidence — Witnesses — Impeachment — Contradictory Statements — r 
Statements Consistent with Testimony. — Burks v. State, 93 S. W. 983 
(Arkansas). — Held, that where a witness has denied having made state- 
ments contradictory of his testimony, and evidence of contradictory state- 
ments is admitted, former statements of his consistent with his testimony are 
not admissable to support him, in the absence of proof of change in the cir- 
cumstances or relations which might have prompted a recent fabrication or 
design to misrepresent the facts. See Comment ante. 

Evidence — Credibility of Witness. — Electric Fireproofing Co. v. 
Smith, 99 N. Y. Supp. 37. — Held, that the credibility of a witness need not 
be submitted to the jury when his evidence is not contradicted directly nor 
by legitimate inference and is not improbable, surprising, or suspicious. 
Houghton, J., dissenting. 

The general rule is that the question as to whether testimony is credible 
or not and to what extent it is so, is the exclusive province of the jury. 
Hammill v. R. R. Co., 93 Ky. 343 ; White v. Ross, 35 Fla. 377. If the court 
submits the credibility of the undisputed testimony of a witness to the jury, 
it is error for which a higher court may set the verdict aside. Denton v. Car 
roll, 4 N. Y. App. Div. 535. But where evidence between witnesses is in 
any way conflicting it is the province of the jury to determine its credibility. 
Fuerty v. Fritz, 6 Col. 137. Under what circumstances the trial court may 
assume a question of fact to exist concerning which there is no conflict in the 
practice seems to be to submit to the jury all questions of fact not expressly 
admitted. Gay v. Tielkemeyer, 64 Mo. App. 112. Whether the testimony of 
a witness is suspicious is a question for the jury in some states. VanVac- 
ter v. McKillip, 7 Blackf. (Ind.) 578. 

Evidence — Experiments. — Tackman v. Brotherhood of American 
Yeoman, 106 N. W. 350. Where in an action in a mutual benefit certificate 
providing that defendant should not be liable if the member committed sui- 
cide, the evidence showed deceased was found dead in his stable strangled 
and suspended in a partially sitting posture by a portion of a bridle hanging 
on a peg on which harness was usually hung, held, evidence of experiments 
showing that, if a bridle was hung in the ordinary manner on the peg in ques- 
tion, a person of the same height and weight as deceased would, if he fell 
with his head in a loop formed by a strap of the bridle, be caught and stran- 
gled if he did not regain his balance, was admissible. 

In general it is permitted to show in proof of an alleged fact, that a result 
similar to the fact in question was obtained from an experiment performed 
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under conditions substantially similar to those admitted or proved to exist. 
Collins v. People, 194 111. 506. The test of admissibility is — Will it aid rather 
than confuse the jury? Burg. v. Chic. R. I. & P. R. R. Co., 90 la. 106. The 
question of admissibility is one necessarily resting largely in the discretion 
of the trial judge. State v. Smith, 49 Conn. 376. But where experiments are 
relevant to the matter in issue and would tend' to help the jury, exclusion is 
reversible error. Farmer's & Mer. Bank v. Young, 36 la. 44. Experiments 
must not be of an uncertain nature. Ulrich v. People, 39 Mich. 245. So it 
was inadmissible to show that two bloodhounds of the same breed as those 
used in tracking the supposed criminal, when put on the trail of a human 
being, had left it to follow the trail of a sheep. Simpson v. State, 11 Ala. 6. 

Evidence — Declarations — Res Gestae. — Baker v. Drake, 41 South, 845 
(Ala.). — Held, that the rule, that declarations of a party in actual possession 
of property asserting title in himself are admissible in evidence as part of the 
res gesta, explanatory of the possession, does not extend to his declarations 
as to the history and source of such title. 

The above rule applies equally to real or personal property. Ray v. 
Jackson, 90 Ala. 513. But the rule has not gone so far as to allow an agent's 
declaration as to the ownership of property in his possession. Standefer v. 
Chisholm, 1 Stew, and P. 449 (Ala.). The present owner's declarations 
against his title are admissible but not for the purpose of supporting his title 
or that of those under him or to contradict the witnesses of the other side. 
gestce. Roebke v. Andrews, 26 Wis. 311 ; Howell v. Hyack, 2 Abb. Dec. 423; 
Turner v. Belden, 9 Mo. 797. Since possession is presumptive evidence of 
title, the declarations of the possessor made during the continuance of pos- 
session, may be put in evidence to explain the character of his possession 
when the title is in controversy and even declarations qualifying the posses- 
sion of property, at the time of its sale, are admissible as a part of the res 
likewise as to the present possessor's declaration as that he holds it in his. 
own right or as tenant or as trustee. Thomas v. Wheeler, 47 Mo. 363. 

Food — Regulating Sale of Butter — Constitutional Law. — Ex parte 
Dietrich, 84 Pac. 770 (Cal.). Act requiring packages of butter offered for 
sale to be marked with their exact weight. — Held, not to be a valid exercise 
of the police power, but is unconstitutional as being a restriction on the right 
to property and privilege of following a lawful business. 

The exercise of the police power must be reasonable. Chicago v 
Rumpff, 45 111. 90. A law which interferes with property by hampering the 
owner in purposes of trade and commerce is unconstitutional and void. (A 
law requiring certain goods to be marked "convict-made.") In this case the 
required mark, itself, was detrimental. People v. Hawkins, 157 N. Y. 1. 
The police power is properly exercised in regulation of manner and sale of 
articles, by such requirements as will tend to insure against fraud and injury. 
State ex rcl Atty. Gen. v. Capitol City Dairy Co., 62 Ohio St. 350. Statute 
prohibiting sale of imitation butter unless colored pink has for its object the 
prevention of fraud and is constitutional. Pierce v. State, 13 N. H. 536. 
Rules for the conduct of most necessary and common occupations are pre- 
scribed, when from their nature, they afford peculiar opportunities for impo- 
sition and fraud. Cooley, Const, him., 5th ed. 743. Where act provides for 
marking of packages containing oleomargarine, a city cannot grant a license 



